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 ࡇࡢ 20 ᖺ㛫࡟࠾ࡅࡿ࢜ࣇࢩࣙ࢔ಙクࡢⓎᒎ࡟ᑐࡍࡿᮏᅵ࠿
ࡽࡢᢈุࡀࡲࡔ⪺ࡇ࠼࡚ࡃࡿ㛫࡟ࠊࡇࢀࡽࡢ཯ᑐពぢࡣ᫂ࡽ࠿࡟➽
ࡀ㏻ࡗ࡚࠸ࡓ࡜࠸࠺Ⅼ࡟ゝཬࡋ࡞ࡅࢀࡤ࡞ࡽ࡞࠸ࠋ1989 ᖺ࡟ Lac 





















































































































ࣥࡀಙク࠾ࡼࡧཷク⪅࡟㛵ࡍࡿἲᚊᐇົ᭩ࠕPractical Treatise on 












































































































































































































































































































































































































































































































































































































































































































































































⛠ࢆࠕ㹗ࡢࡓࡵࡢಙク࡟࠾࠸࡚ཷ┈⪅㹖ࡢࡓࡵ࡟㸦unto and to use of 
[X] in trust for [Y]㸧ࠖ ࡜࠸࠺㥆ᰁࡳࡢ࠶ࡿ୙ື⏘ᶒㆡΏ࠿ࡽ࡜ࡗࡓ
ࡶࡢ࡛࠶ࡗࡓࠋX ࡣა࡚ࡢ࣮ࣘࢫࡢཷ┈⪅࡛࠶ࡾࠊไᐃἲୖࡢ୙ື



















































































































 2007 ᖺ 2 ᭶ 19 ᪥ࠊከᖺ࡟ࢃࡓࡿ㆟ㄽࡢᮎ࡟ࠊࣇࣛࣥࢫࡣࠊ
࠾ࡑࡽࡃࣝࢡࢭࣥࣈࣝࢡ࡟ࡼࡾ๰タࡉࢀࡓඛ౛࡟ᚑࡗ࡚ࠊࣇ࢕ࢻࢗ
࣮ࢩ࣮ࢆᑟධࡍࡿἲᚊࢆไᐃࡋࡓࠋX ࡣ Y ࡢࡓࡵ࡟ᣐฟࡉࢀࡓ㈈⏘
ࢆಖ᭷ࡍࡿࠋ኱㝣ἲἲᇦࡢἲᚊᐙ࡟࡜ࡗ࡚ࠊࡇࡢࡼ࠺࡞㛵ಀࡣ┤ࡕ
࡟ዎ⣙࡜ᤊ࠼ࡽࢀࡿࠋ࣮࣐ࣟἲ࡟࠾ࡅࡿࠕಖ᭷ࠖࡣㅙᡂⓗᐤクዎ⣙


































































ゝࡉࢀࠊ࠶ࡿ≉ᐃࡢ⪅࡟ᑐࡍࡿമົ࡜ࡉࢀ࡚࠸ࡿࠋS ࡀ A ࡟ᑐࡋ B
ࡢࡓࡵ࡟ಙク㈨⏘࡜ࡋ࡚ಖ᭷ࡍࡿࡼ࠺㈈⏘ࢆ⛣㌿ࡋࡓሙྜࠊㆡΏே
࡛࠶ࡿ S ࠾ࡼࡧཷク⪅࡛࠶ࡿ A ࡜ࡢ㛫࡟ࡣࠊA ࢆㆡཷே࡜ࡋ࡚ᙜヱ
㈈⏘࡟࠾ࡅࡿ୍ᐃࡢไ㝈ࢆཷࡅࡓࠕᡤ᭷ᶒࠖࢆ᭷ࡍࡿ࡜ࡢ᮲௳ࡢୗ



















































































































































































































































































































































































































































































ࡑࡢ⤖ᯝࠊ౛࠼ࡤጤク⪅ࡢពᅗࢆそࡋࡓ࢖ࢠࣜࢫࡢ Saunders v 
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ཎⴭ⪅㸸Donovan W.M. Waters 
࢛࣮࢘ࢱ࣮ࢬ༤ኈࡣ࢜ࢵࢡࢫࣇ࢛࣮ࢻ኱ᏛἲᏛ㒊ࢆ༞ᴗᚋࠊྠ኱Ꮫ㝔ࢆಟ஢
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ᤵ୚ࡉࢀ࡚࠸ࡿࠋࡑࡋ࡚ࠊ1996ᖺ࡟ࣅࢡࢺࣜ࢔኱Ꮫࢆ㏥⫋ࡉࢀࡿࡲ࡛ࠊ࢜ࢵࢡ
ࢫࣇ࢛࣮ࢻ኱Ꮫࠊࣟࣥࢻࣥ኱Ꮫࠊࢩ࢝ࢦ኱Ꮫࠊࢧࢫ࢝ࢳࣗ࣡ࣥ኱Ꮫࠊ࣐ࢠࣝ኱
Ꮫ➼ࡢୡ⏺ྛᅜࡢ኱Ꮫ࡛ᩍ㠴ࢆᇳࡗ࡚ࡇࡽࢀࡓࠋࡲࡓࣁ࣮ࢢಙク᮲⣙࠾ࡼࡧࣁ
࣮ࢢ┦⥆᮲⣙ࡢ࢝ࢼࢲ௦⾲ᅋᅋ㛗ࢆົࡵࡽࢀࠊᚋ⪅࡛ࡣሗ࿌ᢸᙜ⪅࡟ࡶ࡞ࡽࢀ
ࡓࠋ 
ಙクἲ◊✲ࡢୡ⏺ⓗ࡞➨୍ே⪅࡜ࡋ࡚ࠊࢥ࣭࣮ࣔࣥࣟἲᇦࡢಙクࡢࡳ࡞ࡽࡎࠊ
኱㝣ἲἲᇦࡢಙク࡟ࡶ㐀ユࡀ῝࠸ࠋࡲࡓࠊಙクࡢṔྐⓗ◊✲ᐙ࡛ࡶ࠶ࡾࠊಙク
ࡢ㉳※࠿ࡽ௒᪥࡟࠾ࡅࡿ㔠⼥ศ㔝ࡢ᭱ඛ➃ࡢಙク࡟⮳ࡿࡲ࡛ࠊᖜᗈࡃ㏻ᬡࡉࢀ
࡚࠸ࡿࠋ 
 
ͤᮏ✏ࡣࠊᖹᡂ 25ᖺᗘ⛉Ꮫ◊✲㈝⿵ຓ㔠㸦ᇶ┙◊✲㸦㹁㸧㸧㸦ㄢ㢟␒ྕ㸸
25380106㸧࠾ࡼࡧᖹᡂ 24ᖺᗘಙク◊✲ዡບ㔠࡟ࡼࡿ◊✲ᡂᯝࡢ୍㒊࡛࠶ࡿࠋ 
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